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JOINT APPENDIX 
[Filed in Open Court 
April 30, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on March 6, 1962 


Criminal No. 372- -62 
Grand Jury No. Original 


) 
wR ) Violation: 22 D.C.C. 2201 
Grand Larceny) 


THE UNITED STATES OF AMERICA 


JOHN A. PALMER 
JAMES OWENS 


The Grand Jury charges: 
On or about March 27, 1962, within the District of Columbia, 
John A. Palmer and James Owens stole the property of Philco Corpora- 
tion, a body corporate, of the value of about $180.00, CESSES of one 
television set of the value of $180.00. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Alexander T. McCone 
Foreman 


[Filed May 23, 1962] 


PLEA OF DEFENDANT 
On this 18th day of May, 1962, the defendant JAMES OWENS, 
appearing in proper person and by his attorney W. Theophilis Jones, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 
Copy of this indictment is given to the defendant. 
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Bond is set by the Court in the sum of $500.00 and the defendant 
is committed to the District of Columbia Jail. 


~ By direction of 


Matthew F. McGuire 
Presiding Judge 
Criminal Court # Assign. 


* * OK 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Monday, June 11, 1962 


The above-entitled cause came on for trial before HONORABLE 
DAVD A. PINE, United States District Judge, and a jury, at 11:55 
o'clock a.m. 

* * * 
WILLIAM C. FEEGAN 
was called as a witness on behalf of the United States and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PRYOR: 
Q. Would you state your name, please? A. William Charles. 


Feegan. F-e-e-g-a-n. 

Q. What is your occupation? A. Iam manager of the Philco 
Showroom, 808 17th Street, Northwest. 

Q. Is that within the District of Columbia? A. It is. 

Q. How long have you worked in the electrical appliance industry ? 
A. Eighteen years. 

Q. How long have you been employed by the Philco Corporation ? 
A. Two years. 

Q. Sir, I show you a facsimile of a seal, and I ask you if you can 
identify it? A. That is the seal of the Philco Corporation. 
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Q. And is that the same corporation for which you woe | 
A. It is. 

MR. PRYOR: Your Honor, may I have this seal marked as 
Exhibit 1 for identification ? 

THE COURT: Yes. | 


(The item referred to was marked 
Government's Exhibit No. 1 soe 
identification.) 


BY MR. PRYOR: : 

Q. Sir, on March 27 of 1962 was your show room open for Se 
A. It was. 

Q. And were you at work on that date? A. I was. 

Q. And, directing your attention to the previous day, March 26, 
1962, did you have occasion to see either or both of these defendants in 
your place of business? A. I saw both of them. 

Q. Approximately what time was it? A. Around lunch time, must 
have been one or 2 o'clock, within that area. 

Q. Would you tell us where you saw them, and what took place, 
if anything? A. They were in my private office, which is in the rear of 
the show room. As I walked in they were handling that portable television 
on the table. 

THE COURT: What kind of a television set? 

THE WITNESS: It is a portable transistor television set, ‘sir. 

BY MR. PRYOR: ! 

Q. Did you have any conversation with them? A. I asked them 
what they were doing there, and they just said "Oh - oh," turned around 
and walked out. I watched them as far as the front door, and they went 
up the street. | 

Q. Is your office open to the general public? A. Definitely not. 

Q. Approximately how large, perhaps in terms of this court room, 
is the show room which is open to the public? A. Twice as large as 
this room. : 

Q. Is it correct that your office is in the rear of the show room? 
A. It is, sir. 
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Q. Now, on the following day, Tuesday, March 27, did you have 
occasion to see these same two men? A. I did. 

Q. And where did you see them on this day? A. I saw them 
leaving the show room. 

Q. Did you have occasion to go to your office before you saw them 
leaving the show room? A. I had been, yes, previously, in the morning. 

MR. MURIEL: At this time I would like to interpose an objection. 
I think that the prosecuting attorney should ask the witness what occurred 
or what happened, rather than to lead the witness. 

THE COURT: Overruled. 

You may inquire. 

BY MR. PRYOR: 

Q. Would you tell the jury what if anything occurred on the date 
that you saw the defendants leave the show room on the 27th? A. Isaw 
them both walking out the door. The shorter of the two had a large card- 
poard box under his right arm. The taller man had a coat over his left 


arm, and there was a cord dangling underneath the coat. As I recognized 
them as the two fellows who had been in my office the day before I 
immediately ran back to my office, and the set that was on my desk was 


missing. 

Q. Let me interrupt you, Mr. Feegan. 

Do you see the persons in the court today that you saw in the show 
room on the 27th of March? A. Ido. 

Q. Would you tell us which one of these defendants had the 
television set on the date you mentioned ? 

THE COURT: You said something about a cardboard box. 

MR. MURIEL: Objection. 

THE COURT: Step down and put your hand on his shoulder. 

Something about a cardboard box, if that is what you said. Did you 
say that? 

THE WITNESS: Yes, sir. 
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THE COURT: All right. Step down and put your hand on his 
shoulder. 

(Witness complies) 

THE COURT: The record will show that that is the defendant -- 
what is his name? 

MR. PRYOR: Owens. 

THE COURT: -- Owens. 

Remain there, because he may want you to identify the other one. 

MR. JONES: Your Honor, for the record, this is the defendant 
Palmer, and this is Owens on this side. 

THE COURT: Now, wait a minute. 

Put your hand again on the shoulder of the man who had the card- 
board box, will you, please, Mr. Witness ? 

THE WITNESS: Yes, sir. | 

THE COURT: He is putting his hand on the shoulder of whom ? 

MR. PRYOR: Would you state your name, please? 

THE COURT: No. No. Don't ask him. 

Don't you know his name? 

MR. PRYOR: I think I do, sir. 

THE COURT: Well, what do you think it is? 

MR. PRYOR: Palmer. 

THE COURT: All right, ask the next question. 

BY MR. PRYOR: 
Q. Did you see the other man in the room at that time ? A. Yes, 


Q. What was he doing? A. He had a coat over his left arm with 
a cord dangling from it. 

THE COURT: Point him out if you see him. 

THE WITNESS: This man right here (pointing). | 

THE COURT: All right. And that is the defendant Owens ? 

MR. PRYOR: Owens. | 


THE COURT: The record will show it is the defendant Owens. 
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Resume the stand, Mr. Witness. 
(Witness complied) 
BY MR. PRYOR: 

Q. What did you do after these men left the store? A. I ran back 
to my office, saw that the television set was missing from my desk, ran 
out of the office. There was two gentlemen sitting at a table outside of 
my office. I said "They got my --" 

MR. MURIEL: Your Honor, I must object. 

THE COURT: I sustain the objection. 

Don't state what you said. 

THE WITNESS: All right. 

I ran out of the show room and there was two policemen stepping 
out of the bank, and I said "follow me." 

THE COURT: Don't state what you said to them. You gave them 
some messages and then what ? 

THE WITNESS: Yes, I gave the police a message and continued 
running down 17th Street in the direction of H. Street. When I got to 
the corner of H Street I saw the two defendants on the opposite side of 
the street walking west. I ran down and grabbed the taller of the two, and 
had the television set under his coat in his left arm. 

BY MR. PRYOR: 

Q. Now, which defendant did you catch, or grab, as you stated? 
A. The taller of the two. 

Q. Where is he seated in the court? A. He is sitting at the end 
of the bench to the right of the attorney in the light blue coat. 

MR. PRYOR: May the record show that the witness has indicated 
the defendant Owens. 

BY MR. PRYOR: 


Q. Mr. Feegan, I show you this item and ask you if you can 
identify it? A. Yes, that is it. That is a Philco "Safari" transistor 
portable television set. 
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Q. And where is the screen? A. The screen is under this 
hood (demonstrating) | 

Q. To whom does that set belong? A. The Philco Corporation. 

Q. Now, what, if anything, did the defendant Owens say at the time 
that you caught up to him? A. Well "You got me -- don't hit me. cf 

Q. Was the defendant Palmer anywhere in the vicinity ? A. Yes, 
he was walking alongside of him. 

Q. Did the defendant Palmer say anything in your presence? 
A. Yes. 

Q. Without using the words that he used, would you tell us what was 
the nature of what he said to you? 

MR. MURIEL: Objection, Your Honor. 

THE COURT: I sustain the objection. 

BY MR. PRYOR: 

Q. All right, tell us what he said to you, if you will. A. He says, 

"T don't know this nigger, I just come from Philadelphia." 


Q. Were the police officers anywhere near you at this time %y 
A. Right behind me. 
Q. Could you give us the brand name of that television set? 


A. That is a Philco "Safari". : 

Q. And are you able to state what is the wholesale panies lof that 
particular set? A. Iam. 

Q. Would you do so? 

MR. MURIEL: Your Honor, I would object. 

THE COURT: Overruled. 

MR. MURIEL: The witness has not been quatified, Your Honor, as 
an expert in appraising or anything of that nature. 

THE COURT: What is your position with the company, Me. Witness ? 

THE WITNESS: I am the manager. 

THE COURT: You know the values of the properties ? : 

THE WITNESS: Yes, sir. I also have the factory list with me 


THE COURT: Overruled. 


BY MR. PRYOR: 

Q. Would you state the wholesale value of that particular set? 

A. Yes, I have -- 

MR. MURIEL: Your Honor, I would object to his using that 
document, in his hand. 

THE COURT: Don't use the document unless you need to refresh 
your memory. 

Do you know the value without looking at that ? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

THE WITNESS: As it stands, $183.84. 

BY MR. PRYOR: 

Q. Are you able to state whether the wholesale value -- what it 
is composed of? A. Well, that price that I quoted you is five percent 
above the factory manufacturer's cost. 

Q.~ Setting aside the five percent cost, what is the factory cost of 
that item? A. $168.40. 

MR. PRYOR: No further questions. 

I do have one other question, Your Honor. May this set be marked 
Government's Exhibit 2 for identification? 


(The item referred to was marked 
Government's Exhibit No. 2 for 
identification.) 
* * * * 
CROSS EXAMINATION 
BY MR. MURIEL: 
* * * bf * 
17 Q. Now, can you tell me when this television set was purchased ? 
A. When it was purchased? 


Q. Yes. A. Yes, sir. It was shipped to me from the factory on 
our invoice, invoice No. 4712, on the 15th of May. It is a model 2010-L, 
serial Number BF 25587. 

Q. The 15th of May of what year? A. Last year, 1961. 
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@. And who purchased the television set on the 15th of May, 1961? 
A. Nobody purchased it. This is a factory inventory. It says "Philco 
Corporation Outside Inventory, in care of Philco Showroom.” There 


is no purchase. It is a consignment from the factory to the show room. 


Q. Now, since May 15, 1961, what have you done with the set, or 
how has it been used? A. It has been exhibited, chained. 

Q. Do you exhibit the television set in your private office’? A. That 
one I had to take back. I have had three large $250 short-wave radios 
stolen from me in the past four months. That being small, I knew that 
was the next thing to go, so I took that back into my office, because it is 
something that the ordinary public does not buy. I put that back there 
where it would be secure. 

Q. Now, when this television set is on exhibition, what do you mean 
by that? A. This show room is run by the factory. There is nothing for 
sale there. Everything that Philco makes is there in operating ‘condition 
for the public to come in and operate, or see, and then if -- | 

Q. If this television set is used -- in other words, this television 
set is used daily when it is on exhibition, is that correct? A. S it is 
not used daily. 

Q. Mr. Feegan, did you just say it was placed in the show room 
for operating purposes? A. Yes, if people want to see it, but something 
like that one is only asked for about once in 30 days. 

Q. Now, can you tell me for what period of time this television 
set was exhibited in the show room? A. From May until the present, 
or until it disappeared with the two gentlemen. | 

Q. So that for approximately ten months it was exhibited in your 
show room; is that correct? A. That is correct. 

Q. Now, Mr. Feegan, you say that you have expert mowledge in 
the appraisal of television sets; is that correct? A. I didn't say that. 

Q. Well, now, I ask you: Do you have expert knowledge in the 
appraising of television sets? 

MR. PRYOR: Objection. 
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THE COURT: Overruled. 
THE WITNESS: I have had 18 years' experience in the industry. 
Iam not saying I am an expert, but I do think I know the value of 


television sets as well as most people in business. 

MR. PRYOR: Your Honor, at this time I would like to move to 
strike the testimony of the witnessias to the value of this television set. 

THE COURT: No. Denied. 

BY MR. MURIEL: 

Q. How did you arrive at the value of this television set? 

A. I did not arrive at the value. That is something done by our factory. 

Q. So that you have no knowledge as to value? A. Ihave it right 
here, sir. 

THE COURT: You have what? I didn't hear you. 

THE WITNESS: I have a price list right here, from the factory. 

BY MR. MURIEL: 

Q. Other than that, you have no knowledge of what the value of 
this television set is, is that correct? A. That is correct, definitely. 
It is the factory that makes prices on any product. 

MR. MURIEL: Your Honor, I would like to renew my motion to 
strike it. 

THE COURT: You may renew it- Denied. 

MR. MURIEL: He has no knowledge of the value of this. He is 
relying on hearsay. 

THE COURT: I have ruled, counsellor. 

MR. MURIEL: Thank you. 

BY MR. MURIEL: 

Q. Mr. Feegan, considering that this television set has been used 
for approximately ten months, and has been handled by the general 
public in your show room, would you say that this television set is still 
valued at $168.40? A. Yes, sir. It is the policy -- I will say one thing: 
It is the policy when a model goes out of circulation and is no longer 
current, the factory will deduct ten percent of its "AD" price, which I 
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have here, and give it to anybody that wants it at that price, which would 
bring it down to about $145 in value. 

But as yet that set has not been declared obsolete. 

* ca * * * 
Washington, D. Cc. 
: fe Tuesday, June 12, 1962 
CROSS EXAMINATION 
BY MR. JONES: 

Q. Mr. Feegan, this machine here identified as Government's 
Exhibit No. 2, which is a Safari Philco BF 25587, you testified yesterday 
on direct examination -- A. That BF 25587 is the serial number. 

Q. I understand that. | 

Now, that was delivered to your store by bill of lading in May of 
1961; is that correct? A. That is correct. 

Q. And what is that considered -- a 19-what model? A. ‘That is 
a current model. There is no year on that one, as that is a special item 
that has been in the line for two years and will continue. 

Q. Has been on the line for two years? A. Thatis correct. 

Q. And May would be considered a 1961 model, would it not? 

A. No, sir; there is no year on that, or date on that. That is ae the 
"Safari". It does not change yearly. 

Q. Then it could be 1960 model, couldn't it? A. It could, but it 

isn't. It was shipped to us from the factory. : 

Q. You heard my question, didn't you, Mr. Feegan? A. Bes your 
pardon ? 

THE COURT: Let him finish his answer. You asked him whether 
it could be. 

You may finish. : 

THE WITNESS: It could be, but it came to me from the factory in 
1961, so it came off the assembly line in 1961 and was produced in 1961. 

Q. How do you know it came off the assembly line in 16H Yd 
A. Because it was shipped to me from the factory. 
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This is not a mass production item. This is a specialty item. It 
is made at specialty shops and they are not sold in the ordinary TV store. 

Q. Now, I will ask you these questions here, and you can answer 
them just like you want to, but Iam going to try to ask simple questions. 
Iam not asking for a question that will give a long story. 

THE COURT: Now, objection to that will be sustained. Just ask 
the questions. 

BY MR. JONES: 

Q. Now, Mr. Feegan, you state that this could possibly be a 1960 
model; is that right? 

MR. PRYOR: Objection, Your Honor. 

THE COURT: Overruled. 

You may answer. 

THE WITNESS: It could, but it is not. 

BY MR. JONES: 

Q. How do you know? A. Because, as I just explained to you, it is 
a specialty item. It is only made on order. 

Q. Now, you had a bill of lading here yesterday that you took out 
of your pocket? A. Yes. 

Q. Would you just let me finish, please ? 

And you had this serial number on the bill of lading. 

Can you tell from that bill of lading whether or not this is a 60 
model or a '61 model? A. That set is not defined as a '60 or '61 model. 
It is called a “Safari.” There is no year designation on that set. 

Q. Maybe I don't speak good English. I will repeat the question. 

Can you tell from that bill of lading whether or not you received 
a 1960 or a ‘61 model? A. I told you,sir, there is no such thing as a '60 
or a ‘61 model. 

MR. PRYOR: Objection. 

THE COURT: You have pursued that with several questions, and 
he has answered you. 

MR. JONES: Well, I will frame it like this, now; and if it is out 
of order I will withdraw it. 


13 


THE COURT: All right. 
MR. JONES: But this question has never-been asked I don't 
believe. 


BY MR. JONES: 

Q. Can you tell from your bill of lading whether or not this 
machine was manufactured in 1960 or '61 from the bill of lading? 
A. No; the bill of lading does not say when it was manufactured. 

Q. So you actually don't know when it was manufactured, ao you? 
A. I know. 

Q. How do you know? A. Because it is a specialty item. It is 
made seasonally, in lots of 200 at a time. 

Q. Now, Mr. Feegan -- A. They do not hold them over in n the 
inventory in the warehouse. | 

Q. Now, you don't know how many are made, and how many are 
shipped to different companies all over the country by Philco, do you ? 

A. Ido on these, these specialty items. They are announced to us 
when they are going to be made. : 

Q. Do you have any record of that? A. Yes, I have it in my office. 
I have production schedules of everything that Philco makes, as to when, 
what they are going to make, what model and how many. | 

Q. And you have a record of how many they made in 1960, 1961, 
of this model? A. I have advanced dates letting me know when they were 
going to be made. Idon't keep them. I can get the information for you. 
Q. You said you had the records in your office, did you? A. I 
have, yes. 

Q. And you can get those records? A. Ican get them, yes. 

Q. So you said that they made 200 when this was made ? A. Yes; 
they make 200 at a time. | 

Q. Now, when this machine was consigned to you in May, 1961, 
was it placed on display in your store? A. It was. 

Q. And the items that are placed on display in the store, is that 
for the prospective buyers to view and to operate and see and to ask 

questions about? A. That is correct. | 
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Q. Now, how long did this one remain on display there? A. I 
would say about five weeks. 

Q. About five weeks. And during that time do you have any idea 
of how many people have manually manipulated this machine? A. Oh, I 
would say probably a dozen. 

* * * * * 

Q. How do you arrive at a figure of 12? A. Well, you see, 
Philco manufacturers about 20 different products, refrigerators, freezers, 
other appliances. People don't come in just to look at that set. They 
come to see other types of television, diswashers, freezers, refrigerators, 
kitchen cabinets. There are many other items I have in there. Every- 


body doesn't come in to look at television. 

Q. As a matter of fact, during the five-week period that it stayed 
on display at your store, with three to four and five hundred people 
coming in there at your store, you actually do not know how many people 
have manually handled that machine, do you? A. Well, I imagine some 


people touched it, but while it was there I didn't have a battery in it, 
I took the battery out of it. 

Q. Nevertheless, the 12 that you announced here for the Court is 
a guess figure, is it not? A. No, it is not a guess figure. Well, yes, 
I didn't make a count, because there is very few people that would be 
interested in a set like that. 

* * * * * 

Q. Now, when you took the machine off display you put it back in 
your private office, did you not? A. That is correct. 

Q. And that is where you had used it from time to time; in your 
private office? A. No; I put it back there for safe-keeping. 

Q. Now, you also used it, did you not? A. Once ina while I 


might turn it on to show it to somebody. 
* * * * 
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Q. *** 

Again I ask you what did you say the wholesale value of this 
television was? A. $183 -- I can give you the exact figure, but it is 
$183 and some cents. 

Q. And that was the value that you had on your invoice for May? 
A. There is no value on the invoice. 

Q. You have no figures on the invoice? A. There is Se 

Q. How do you know, then, what the wholesale value was? 

A. Because I have a factory approved list, and an associate distributor 
price list right here, put out by the factory in February, stating what 
the price is. 

Q. May I see that? A. You may (handing document to counsel). 
That is cheaper than the dealer price. | 

MR. JONES: I didn't ask him that, and there is no question 
pending. 

Will you mark this defendant's Exhibits 1 and 2 for identification. 


THE CLERK: Defense Exhibits 1 and 2 marked for identification. 


(The material referred to was marked 
Defense Exhibits 1 and 2 for) 
identification.) 


BY MR. JONES: 

Q. Showing you what is purported to be defendant's Exhibits 1 
and 2 for identification, this is a fly sheet that you receive, is it not, 
with all your models and what-not on it from the Philco Company; is 
that right? A. No; we don't receive this with the models. That is sent 
to us separately by the factory. 

Q. That is what Iam asking you. You receive that a long time 
before actual delivery of any item? A. No; we don't get these until 
the model is out. 

Q. At any event, you receive these prior to receiving the 
merchandise, don't you? A. No, sir. 

Q. You receive the merchandise and then you get this sect 


A. Yes, sir. 
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Q. Now, as a matter of fact, showing you Government's Exhibit 
No. 1 for identification, this comes along with the merchandise that 
you get; isn't that correct? A. Thatis correct. 


Q. That is a bill of lading, is it not? A. Yes; that is an invoice. 

Q. And the bill of lading that comes along with the merchandise is 
the result of you having selected what you ordered from this government's 
Exhibit No. 2, making an order, and sending it into the factory. Is that 
not correct? A. No, youare wrong. The factory decides what we will 
show in the show room, and they send it to me. I do not order any 
merchandise. They send a sample of everything they make to the show 
room. I do not order any merchandise. 

Q. You are saying now that BF 25587 was a sample? A. Nota 
sample. It is a new product. But we do not sell there. This is a show 
room. 

* * * 
REDIRECT EXAMINATION 
BY MR. PRYOR: 

Q. Would you state the retail price of this Safari television ? 
A. $250, retail. 

Q. And is this price set by the Philco Corporation to be in effect 

all over the country? A. It is. 

Q. Can you tell us when this set was last operated by you ? 

MR. JONES: I would object to that, if the Court please. I tried to 
bring that out, and he said he didn't know. 

THE COURT: Overruled. 

You may answer. 

THE WITNESS: It was operated here in the Court. 

BY MR. PRYOR: 


Q. Was that in the month of April? A. I think it was. 
* * * * * 
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RECROSS EXAMINATION 
BY MR. MURIEL: : 
Q. Mr. Feegan, you said this machine was last operated in the 
Court, is that correct? A. That is correct. | 
Q. And would you tell the Court and the jury exactly how i was 
operated in the Court ? A. It was operated on batteries. It was 
turned on to show what it was. : 


(Television set placed on witness stand.) 
Q. Mr. Feegan, at this time would you show the Court and the jury 


how this television operated ? 
* * * * * 


THE WITNESS: I can with electricity. The batteries in this, the 

life is only for four hours, and then it has to be recharged for 14. 
I can plug it in. i 

MR. MURIEL: I understand this is a portable television set. 
Portable television sets are supposed to operate without electricity. 

THE COURT: You are not testifying. You can ask a 

MR. MURIEL: All right, sir. 

THE COURT: He has explained that the batteries have a down. 
He can operate it if he plugs it in. If you do want -- do you want to 
pursue it any further? If you do, there is a plug over here somewhere. 

MR. MURIEL: Yes, Your Honor, I would like to have it done. 

THE COURT: Plug it in, will you, if you can. 

(Set plugged in and turned on by witness; sound comes on 
immediately.) | 

THE COURT: Now, is it operating? | 

THE WITNESS: Yes, sir. 

THE COURT: Do you want to show it to the jury ? 

MR. MURIEL: Yes, if Your Honor please. 

THE COURT: Well, show it. Turn it to them and show PS 

(Set shown to the jury.) 
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THE COURT: Now, do you wish to operate it any longer ? 
MR. MURIEL: That is fine, Your Honor. 
THE COURT: All right; turn it off. 
(Set turned off and unplugged.) 
* * * 
BY MR. MURIEL: 
Q. Mr. Feegan, yesterday you testified that this machine was in 
your show room for approximately ten months, is that correct? 
* * * * ca 
Q. You testified this machine was in your show room for ten 
months, is that correct? A. Yes, sir. 
Q. And today you testified it was only there for five weeks, is 


that correct? A. Still in the show room. It went from the display area 


to my office, which is still in the show room. 

Q. Your private office is the same space, occupies the same space 
as your show room does, is that correct? A. That is correct. 

Q. So there is no difference between your private office and your 
show room? A. Yes, there is. 

MR. MURIEL: I have no further questions. 

THE WITNESS: My office is in the show room. 

* * * * * 

THE COURT: Based on your experience with the company, what 
is your opinion as to the value of this set in the market place as of 
March, 1962? 

THE WITNESS: As it stands, $183.65. 

THE COURT: That is in the market place ? 

THE WITNESS: Yes, sir. 

THE COURT: That is notwithstanding the fact that it has been 
used and exhibited ? 

THE WITNESS: No, sir. That is the price it would be sold at. 

THE COURT: This particular set? 

THE WITNESS: This particular set. 
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MR. MURIEL: Your Honor, I thi 

THE COURT: Wait just a minute. I am asking the witness. I will 
give you an opportunity. | 

MR. MURIEL: Yes, sir. | 

THE COURT: Didn't you say when a set had been exhibited they 
marked it down ten percent, yesterday ? 

THE WITNESS: Yes, sir, that is true. When a set is taken out of 
the line. But this set is still current, sir. We do not change this set 
from year to year as we do the other models. | 

Now, if this set should -- well, there is marks on it now. I don't 
know whether it can be cleaned up. They would mark this one down 10 
percent, $176. But I don't have authority to do that, it would have to 
come from the factory. But if it were scratched, and as I say I haven't 
seen it in three months, but if it were damaged in any way they would 
take ten percent off, which would bring it down around $18 or $19, which 
would still be over $150. | 

* oe * 
CROSS EXAMINATION 
BY MR. MURIEL: | 

Q. Mr. Feegan, this set was in your shop for approximately ten 
months, is that correct? A. That is correct. 

Q. And it has been used by yourself and the general public, isn't 


that correct? | 
| 


Just answer my question yes or no. A. Yes. Yes. 


Q. After the period of use for ten months, do you mean to tell 
me it is worth the same thing that it was originally to sell for? 
A. Yes; until the factory -- 
MR. MURIEL: That is all right. 
I have no further questions. 
MR. PRYOR: Your Honor, the witness may explain his answer- 
THE COURT: Yes. Go on, finish your answer. 
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THE WITNESS: Yes. After a piece of merchandise is in our 
show room and the factory decides that either they are going to change 
the line or it is marked, and I see there are some scratches here on 
this one, they will alithorize me to call up some of our other employees 
and offer it-fo them at ten percent below the price I have just told you 
it was worth, and that is the lowest that the merchandise can be let 


“go at. 


MR. MURIEL: I have one other question. 

THE COURT: All right, just ask it. 

Go on. 

BY MR. MURIEL: 

Q. As a matter of fact, Mr. Feegan, you couldn't have even sold 
that set, could you? 

THE COURT: He has answered that question over and over again, 
about the display room and exhibition room, that he makes no sale. 

Haven't you said that over and over again? 

THE WITNESS: That is correct; yes. 

THE COURT: There are no salesmen there. 


* cs * 


RECROSS EXAMINATION 
BY MR. JONES: 

Q. When you answered His Honor's question, you brought this out: 
"That model is still current." 

I want to know how do you know that model is still current if you 
have only received one since it was delivered. A. Would you repeat 
that question? I didn't hear the first part of it. 

Q. When you were asking His Honor's questions, you stated that 
that model was still current. How do you know that that model is still 
current when you have only received one of them ? A. Because I had 
the pleasure of attending the new 1963 model exhibition in Philadelphia 
the other day. I have seen the new models which would be exhibited to 

"the public next week. This is included in the line. Everything else has 


been changed but this. 
* * * * * 
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71 MR. PRYOR: Your Honor, the Government moves Exhibit 1, 
the seal of the Philco Corporation, and Exhibit 2, the television set, 
into evidence. | 
MR. JONES: No objection. 
MR. MURIEL: No objection. 
THE COURT: It will be received. | 


(Government's Exhibits 1 and 2 for 
identification were received in 
evidence.) | 


* 7 * * 
(AT THE BENCH:) 
MR. JONES: If Your Honor please, at this time I make a motion for 
a directed verdict of not guilty on the ground of larceny, based on this: 
that the te stimony placed in evidence by the Government, whichis the 
testimony of wholesale and retail value, is not sufficient to establish the 
true value which is alleged in the indictment, and on that basis 
my motion is directed at the charge of grand larceny only. I submit that 
they have not put on sufficient testimony to prove the value of this 
television. | 
THE COURT: Ithink there is sufficient to go to the jury. Of 
course, I will instruct the jury on the included offense of petty larceny. 
* * * * * 
CHARLES H. FLEISCHER 
was called as a witness by and on behalf of the defendant Owens and, 
having been first duly sworn,was examined and testified as follows: 
: DIRECT EXAMINATION : 
BY MR. JONES: 
Q. What is your full name? A. Charles H. Fleischer. 
Q. Mr. Fleischer, were are you employed? A. For the Appraiser's 
Office, at the Register of Wills, District Court. | 
Q. United States District Court? A. That is right. 
@. And what is your title there? A. Assistant Chief Appraiser. 
Q. How long have you been Assistant Chief Appraiser for the 
Register of Wills Office, United States District Court? A. Since 
October, 1957. | 
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Q. And since October, 1957, you have held this current title? 
A. No. I was appointed Assistant Chief Appraiser in November of 1960. 
Q. And since 1957 upto the present could you tell us, His Honor 
and the ladies and gentlemen of the jury, approximately how many 
independent appraisals you have made for this Court? A. Well, I have 


made and participated in approximately 2500. 

Q. 2500? A. 2500 independent appraisals. That is right. 

Q. And what is your training otherwise, Mr. Fleischer? A. Well, 
I hold an economics degree, a bachelor of economicsdegree from Holy 
Cross, and I have participated in sales of all types of material while 


I was at college. 
MR. JONES: I submit he is qualified, if Your Honor please. 
THE COURT: Yes. 
BY MR. JONES: 

Q. Mr. Fleischer, I show you Government's Exhibit No. 2, which 
has been introduced into evidence, and ask you, sir, if you will observe 
it and look at it, and then after you have done that I will ask you other 

questions. A. All right, sir. 

Q. I show you what has been marked as Defendant's Exhibit No. 1, 
and call your attention to the date of delivery of that model machine, 
and ask you to look at that. A. This voucher dated May -- 

THE COURT: No; he just asked you to look at it. 

BY MR. JONES: 

Q. I just asked you to look at it, sir. That is the date of delivery 
in the right-hand corner. Do you see that, sir ? A. Yes, I do. 

Q. All right, sir. 

Now, then, sir, having looked at this machine and the voucher, 
knowing the date that it was delivered, and asking you this question: 

Knowing that this machine had been on exhibit for ten months, used 
by the general public and by other employees of the store, I ask you, 
knowing it was delivered in 1961, May 15, and having been used for 
approximately ten months, what would you say was the fair market value 
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of this machine on about March 27, 1962? A. I would say from the facts 
you have given me at this time, anywhere from $85 to $90. , 
. $85 to $90? A. $85 to $90. 
MR. JONES: No further questions. 
CROSS EXAMINATION 
BY MR. PRYOR: | 

Q. What is your last name again, sir? A. Fleischer. | 

Q. Is it correct that you have not seen this particular set until 
today? A. That's right, sir. 

Q. Is it correct that you don't know how often this particular 
set has been used other than what the attorney has told you? A, That 
is right. | 

Q. Is it correct that you have not talked to Mr. Feegan = 

MR. MURIEL: I would object to this line of questioning, because 
this was a hypothetical situation, and he is not supposed to have facts 
for these things. 

THE COURT: Overruled. 

BY MR. PRYOR: 

Q. Is it correct that you have not talked with Mr. Feogan, the 
custodian of that set? A. That is correct. 

Q. Is it correct that in the register of wills' office where! you 
make appraisals, that you make appraisals ordinarily on the basis of 
a forced sale? A. That is correct. 

Q. And is it correct that your testimony here is not on the basis 
of an open market evaluation, but rather on a forced sale evaluation? 
A. What do you mean by open market. | 

Q. I mean a sale of a product where there is a free offer and a 
free purchase, and not a forced sale as in the Register of Wills’ 
situation. A. That is correct. : 


Q. So that you cannot conclusively give an opinion as to what 
the value of that set would be on the open market where there is no forced 


sale? A. That is correct. 
* * 
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MR. JONES: If Your Honor please, I would like for the record to 
renew that motion which I made prior for a directed verdict of not 
guilty on the grand larceny count, and submit to the jury the question 
of guilt on the petty larceny count ? 

THE COURT: My ruling is the same. 

Do you make the same motion ? 

MR. MURIEL: I make the same motion, Your Honor, and would 
like to add that in this situation, Your Honor, I don't believe reasonable 
men could differ on the value of this property, and I think reasonable 
men would be bound by the evidence on less than $100. 

The prosecution appraiser would not qualify. By his own admission 
he had no experience in appraisals. 

The defendant's witness, who is an appraiser, is a man of 
qualification and a man of experience. I would say that the Court should 
be bound by his expert ability as to the value of this particular machine. 

THE COURT: Overruled. 

* bd * * * 
CHARGE TO THE JURY 

THE COURT: Members of the Jury, the indictment in this case 
which you will take with you to the jury room charges that these two 
defendants, John A. Palmer and James Owens, committed the offense 
of grand larceny, which briefly may be stated to be the theft of some- 
thing of the value of over $100. 

Now, included in that charge is the lesser offense of petty larceny. 

Now, it is not there expressly, but that lesser offense is there by 
operation of law. 

So you will have before you the question of whether or not these 
defendants, or one of them, committed the offense charged in the 


indictment, which is grand larceny, or the offense of petty larceny which 


: is the lesser included offense, or are not guilty at all. 
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Now, the indictment is not evidence. It is simply a statement of 
the charges made against the defendants by the Grand Jury after 
hearing one side of the case. You are not permitted to consider the 
indictment for any other purpose. 

Now, it is the duty of the judge at this stage of the trial 0 charge 
the jury, that is, to give the jury the principles of law applicable to the 
case. The judge is the sole judge of the law, and you are required to 
follow the law as the judge gives it to you. You, on the other hand, are 

the sole judges of the facts. You have the duty and responsibility 
of determining the facts, and after you have determined them to apply 
the law as I give it to you, to those facts, and reach a correct verdict. 

Between us we constitute the Court. You are the judges of the 
facts. Iam the judge of the law. : 

Now, how do you find those facts? You look to one source only, 
namely, the evidence and inferences reasonably deducible from the 
evidence. The evidence consists of what you heard from the lips of 
witnesses, the exhibits, and nothing more. Now, being the sole judges 
of the facts, you are of necessity the sole judges of the credibility of 
the witnesses, and in determining credibility you will take into account 
the manner and demeanor and conduct of the witnesses as they testified, 
whether they appeared to you to be truth-telling persons or otherwise; 
their memory or their lack of memory; their ability or lack of ability 
to see or hear the things about which they testify; their ability or lack 
of ability to express through words what they have seen or heard; any 
bias or prejudice which may have distorted their testimony, and any 
interest in the outcome of the case which may have colored their 
testimony. | 

Now, these defendants have not taken the witness stand. They 

were under no obligation to do so. And the fact that they did not 
take the witness stand raises no unfavorable inference against them, and 
you are not to consider that fact in your deliberations and in your 


thinking as to whether or not these defendants are guilty or innocent. 
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Now, being the fact-finding body you must be fair and impartial, 
and you must not guess or speculate or conjecture. You don't guess 
people into the penitentiary. You must rely solely on the evidence and 
the inferences reasonably and rationally deducible from the evidence. 

Now, these defendants, as all defendants, enter this case clothed 
with the presumption of innocence. That presumption abides with him 
throughout the trial until it has been overcome by evidence which con- 
vinces you of guilt beyond a reasonable doubt. 

: The burden of proof rests upon the Government to establish the 
essential elements of the case beyond a reasonable doubt. I shall give 
you the essential elements before I am through, of the charge specifically 
and precisely set forth in the indictment and the lesser, included offense 
which is petty larceny and means the theft of something of value but 
not in excess of $100 in value. That is the dividing line between grand 
larceny and petty larceny. 

I have used the term “reasonable doubt". A reasonable doubt is 

85-86 such 2 doubt as would cause a juror after careful and candid 
consideration and comparison of the evidence to be so undecided that he 
cannot say he has an abiding conviction of the defendant's guilt. It is 
such a doubt as would cause a juror to hesitate or pause in the graver 
or more important transactions of life. However, it is not a fanciful 
doubt nor a whimsical doubt; it is a doubt based on reason, for which 
you can give a reason. 

The Government is not required to establish guilt to a mathematical 
certainty or a scientific certainty. Its burden is to establish guilt beyond 
a reasonable doubt. 

Now, there are two defendants in this case, and you will consider 
the case against each of them separately and render your verdict as to 
each separately, because they are entitled to separate verdicts. 

Now, it is the Government's theory that these two defendants, 
acting in concert, stole this television set. When people act in concert 


or participate together in the commission of a crime, one aiding and 
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abetting the other, or assisting the other in the commission of the crime, 
each is equally guilty irrespective of the part he plays. As an example, 
if two persons set out to break into a house, and one physically breaks 
in, and the other stands outside on guard and never goes into the house, 
he is equally guilty with the one who did go into the house because he 
aided and abetted and assisted in the breaking and entry by the 
other. | 
It is the Government's theory that these two, acting together in 
concert, stole this television set. | 

Now, mere presence at a scene of a crime is not sufficient to make 
one an aider or abettor. You or I might be standing somewhere when 
a crime is committed, and we would not be guilty unless we actively 
participated in the commission of it and some way aided and abetted the 
commission. | 

It is the defendant Palmer's position that he was simply a by- 
stander or a friend who walked along with the defendant who the evidence 
shows was found in possession of the television set. | 

It is the Government's theory so far as he is concerned that he was 
engaged in the participation of it because of the testimony that the two 
of them were there the day previously looking over the situation in the 
show room, and I believe the evidence showed that they were touching 
this particular television, although I am not sure about that. | 

And if anything I say. to you is contrary to your recollection, it is 
your recollection that governs, and not mine, because what I say to you 
is not evidence. The same is true with respect to the summations of 
counsel. If anything they say to you is contrary to your recollection, it 
is your recollection that governs, and not theirs, because what they say 

to you is not evidence. But you should give careful consideration 
to their summations because they are designed to assist you, and they 
are designed to help you to marshall and organize the facts in your 
minds. 


When I comment on the evidence it is for the purpose of assisting 


you in understanding the legal principles which Iam expounding to you. 
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It is also the position of both defendants, as I understand it, that 
this particular television cannot reasonably be found to be of a value 
of $100 or upwards, and that at the most you could only find these 
defendants guilty of petty larceny instead of grand larceny. 

It is the Government's position that it has established beyond a 
reasonable doubt the value of this television to be in excess of $100. 

Now, one of the defendants was found in possession of the 
television. I think that was the defendant Owens. The other one was 
walking with him, one of the officers said, when the officers and several 
others swept down on them and then he started to run and took two or 
three steps sideways. 

Now, the unexplained possession of stolen property recently after 
it was stolen may be considered as bearing upon the guilt of such party 
as to its theft. If you find beyond a reasonable doubt that the defendant 

exclusively possessed property stolen from the complainant's 
show room shortly after it was stolen, and that such possession has not 
been explained by evidence consistent with innocense, you may infer, 
although it is a matter entirely for your judgment, that the defendant 


possessing such property is guilty of the theft. And the Government 


relies on that inference, because no one saw these two defendants, or 
either of them, actually physically take the television. 

The complaining witness said he saw them going out of the door 
with a cardboard box and looked back and saw the television was gone, 
and then pursued them, and then one of them was found with the set, 
and from that the Government asks you to infer that he was guilty of the 
theft, and that the other defendant was aiding and abetting, growing out 
of the fact that he was with him, had been in the store or the show room 
the day previously and also that he attempted to get away. 

Now, that brings up the subject of flight. As I have told you, there 
has been evidence that one of the defendants -- I think the one who did 
not have the television in his possession -- that would be Palmer -- 
started to run or step two or three steps aside -- I think that is the 
officer's testimony -- when the police and the three others approached 
them. 
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Now, the defendant claims, according to the argument of counsel, 

that what he did was only what a rational person would do under 
the circumstances, if a group of people were sweeping down on him. 
But if you find that the defendant did flee, that alone is not significant 
unless you find it showed a consciousness of guilt. However, it isa 
circumstance for you to consider, and to weigh in connection with the 


other proof, with caution and circumspection, which its inconclusiveness 


standing alone requires. 

Flight may show a consciousness of guilt, but on the other hand 
may merely exhibit a state of mind of an innocent man who would rather 
save himself by getting away than standing trial. It creates no pre- 
sumption of guilt, but is a circumstance which you may consider with 
the other evidence and give it the weight that you think it is entitled to 
under the circumstances of this case. | 

Now, the essential elements of the offense charged in the padictmere 
namely, grand larceny, are these: They are applicable to each defendant: 
first, that he alone, or acting in concert with the other, took the property 
described in the indictment, that is, secured dominion and control over 
it and that it did not belong to him. Second, that it possessed a. fair 
market value of $100 or upwards. Third, he took it without the consent 
of the complaining witness, the owner. Fourth, that he either alone or 
acting in concert with the other carried it away; that is, removed it 

from the place where it was and took it to another place and, fifth, 
that at that time he intended to steal it, that is, intended to deprive the 
owner permanently of it, and convert it fraudulently to his own use. 

Now, that is the charge contained in the indictment. | 

Now, the lesser included offense impliedly contained in the 
indictment but not expressly there, being petty larceny, is precisely the 
same, although it is not necessary that you find a value of $100 or 
upwards, but only find that the property taken had some value. | 

Now, if you find that each and all of the essential elements of 
grand larceny, which is the offense expressly charged in the indictment, 
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have been established beyond a reasonable doubt, as against one or both 
of these defendants, your verdict will be guilty as to such defendant or 
defendants. 

If you do not so find, but find that each and all of the essential 
elements have been established beyond a reasonable doubt of the offense 
of petty larceny, your verdict will be guilty of petty larceny as to such 
defendant or defendants. 

If you do not so find that each and all of the essential elements have 
been established beyond a reasonable doubt as to one or both defendants, 
either on the offense charged in the indictment or the included offense, 
your verdict will be not guilty as to such defendant or defendants. 

So, when you are required to return your verdict it will be one of 
the following as to each defendant: Guilty as indicted, which means 
guilty of grand larceny; guilty of petty larceny, or not guilty. 

Your verdict will be announced by your foreman who will be 
selected when you go to the jury room, by you, and unless the jury is 


polled, he will make the only announcement of the verdict. 
If the jury is polled, you will each be required to announce it. 
Your verdict must be unanimous. 


I will hear objections at the bench. 

Do you have any? 

MR. PRYOR: No objections, sir. 

MR. JONES: The charge is satisfactory. 

MR. MURIEL: May I approach the Bench, Your Honor ? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. MURIEL: As to an instruction, Your Honor, I find a portion 
of the testimony unbelievable or incredible, then you may reject all 
the testimony. May I have that instruction ? 

THE COURT: Yes. 
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| 
(IN OPEN COURT:) | 


THE COURT: Members of the jury, if you believe any witness 
has testified falsely in respect of any material matter concerning 
which he could not have been reasonably mistaken, you may reject all 
of that witness' testimony or so much of it as you find to be mnt qmenwortiy- 
That is what you had in mind, was it? 


MR. MURIEL: Thank you, Your Honor. 
* * * * * 


(Whereupon, at 4:10 o'clock, p.m., the jury returned to the court 


room.) | 
THE COURT: Members of the jury, I received this note from 
you reading as follows: 

‘Your Honor, could you please advise the jury further on the 
legal definition of an accessory, and aiding and abetting? 
Clarification of these two points would aid us in reaching | a verdict 
in respect to John A. Palmer. Does the law recognize gu by 
association ? 

"Charles A. Hamilton, Foreman." 

Those are very proper and penetrating questions. I will answer 
the last one first. | 

The law does not recognize guilt by association. The law does, 
however, hold two or more people responsible for a crime when they 
act together, act in concert in the commission of a crime irrespective 
of the part each plays. But mere presence at the scene of a crime is 
not sufficient, mere passive acquiesence in the commission of a crime 
is not sufficient, there must be active participation, there must be 
aiding, abetting, advising, counseling in the commission of a crime in 
order to make a person who does not physically commit it responsible 
for the act of the one who physically does it. 

Does that answer your question, Mr. Foreman? 

THE FOREMAN: Yes, Your Honor. 
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THE COURT: Well, you may retire and resume your deliberations. 


Any objections, gentlemen? 

MR. JONES: None whatever. 

MR. MURIEL: No. - 

MR. PRYOR: No, sir, no objection. 

(Whereupon, at 4:14 p.m. the jury retired to further deliberate of 
their verdict.) 

(Whereupon, at 4:35 o'clock p.m., the jury returned with their 
verdict, as follows:) 

THE CLERK: Mr. Foreman, has the jury agreed upon 2 verdict? 

THE FOREMAN: We have. 

THE CLERK: What say you as to the defendant John A. Palmer ? 

THE FOREMAN: Not guilty. 

THE CLERK: Members of the jury, your Foreman says that you 
find the defendant John A. Palmer not guilty, and that is your verdict, 
so say you each and all. 

(Affirmative nods.) 

THE CLERK: Mr. Foreman, what say you as to the defendant 
James Owens? 

THE FOREMAN: Guilty as charged. 

THE CLERK: Members of.the jury, your foreman says that you 
find the defendant James Owens guilty, and that is your verdict, so say 
you each and all? 

(Affirmative nods.) 

THE CLERK: The verdict is taken, Your Honor. 

MR. JONES: For the record, Your Honor, may the jury be polled 
as to defendant Owens? 

THE COURT: Yes. 

* * * * * 

THE CLERK: The jury has been polled, Your Honor. 

THE COURT: The defendant Owens will be committed. 
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[ Filed June 12, 1962] 


[Clerk's Trial Certificate - Verdict] 
On this 12th day of June 1962, came again the parties. aforesaid, 


in the manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon after 
hearing further of the evidence, arguments of counsel, and the instruction 
of the Court, the alternate jurors, Hannah M. Jones and Catherine M. 
Judge, are discharged. The jury retires at 2:25 P.M. to consider its 
verdict. The jury returns into Court at 4:45 P.M. and upon their oaths 
state that the defendant, John A. Palmer, is "Not Guilty" and that the 
defendant, James Owens, is "Guilty"; whereupon the jury is polled as 
to the defendant, James Owens. | 

The defendant, James Owens, is committed to the District Jail 
and the commitment is issued. The case is referredto the Probation 
Officer of the Court. | 

By direction of ! 


David A. Pine 
Presiding Judge 
Criminal Court # Two 


* * * 


[ Filed July 20, 1962] 
JUDGMENT AND COMMITMENT 

On this 20th day of July, 1962 came the attorney for the aoe = 
ment and the defendant appeared in person and by counsel, W. Theophilus 
Jones, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and averdict of guilty of the offense of GRAND 
LARCENY as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 


sufficient cause to the contrary being shown or appearing to the Court, 
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IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ DAVID A. PINE 
United States District Judge 


* * 


[ Filed July 23, 1962] 
ORDER 
Let the applicant proceed on appeal without prepayment of costs. 
It appearing that all or certain portions of the stenographic trans- 
cript of proceedings before this Court will be needed for determination 
of the appeal, it is this 23rd day of July, 1962 


ORDERED, that except for the opening statements and summations 


of counsel all portions of the stenographic transcript shall be prepared 
at the expense of the United States. 


* * * * 


/s/ David A. Pine 
Judge 
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QUESTIONS PRESENTED 


- In the opinion of the appellee, the following questions are 
presented: 

1. Did the trial court abuse its discretion in permitting a 
Government witness to give his opinion of the value of a tele- 
vision set over objection where: 

(a) he was the manager of the Philco Showroom for two 
years prior to the larceny ; 

(b) hehad 18 years experience in the industry; 

(c) he testified that he knew the value of television sets as 
well as most people in the business; 

(d) he was the custodian of the television set in question. 

2. Was not the trial judge correct in admitting testimonial 
evidence to establish the felony value of a unique television set? 

(i) 


Counterstatement of the case. 
Statutes involved 

Summary of argument. 
Argument: 

I. The trial court did not abuse its discretion in admitting the testi- 
mony of a Government witness concerning the value of prop- 
erty in question. 

Il. The jury properly could have found beyond a reasonable doubt 
that the value of the television set in question was $100 or up- 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17197 


JaMES OWENS, APPELLANT 
v. 
Unrrep STaTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 20, 1962, 2 one-count indictment was filed in the 
District Court, charging. appellant with Grand Larceny (22 
D.C.C. 2201). On May 18, 1962, appellant pled not guilty 
to the indictment. The trial commenced on June 11, 1962, and 
appellant was found guilty as charged on June 12, 1962. On 
June 20, 1962, appellant was sentenced for two to six years 
imprisonment. 

Charles Feegan, manager of the Philco Showroom, was the 
first witness called by the Government. Mr. Feegan identified 
the appellant as the person whom he had seen in his store the 
day previous to the larceny (J.A. 3) ; he further identified him 
ag the individual who removed the television: set from his desk 
and walked out of the door with it (J.A. 5). He chased’the 
appellant down the street and caught him at the corner‘of 17th 
and H Streets, .N.W. with the help of a police officer. The 
appellant still had the television under his arm (J.A. 6). 

Mr. Feegan had worked in the electrical appliance industry 
for eighteen years and had been employed by the Philco Cor- 

qq) 
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poration for two years. When he was asked if he could state 
the wholesale value of the particular television-set in question, 
appellant’s counsel objected on the grounds that he was not 
qualifed (J-A. 7). The court intetrupted the prosecutors ques- 
tioning and asked the witness questions concerning his qualifi- 
cations (J.A. 7). After the witness answered these questions, 
the court overruled the objection. Immediately thereafter, in 
reply to the question of the court, “Do you know the value 
without looking at that?” (price list) the witness replied, “yes, 
ir” (J.A. 8). ; 

On cross-examination, the witness testified that the tele- 
vision set had been exhibited in his showroom for 10 months 
(J.A.9). When he was asked, do you have expert knowledge in 
appraising television sets, the witness replied, “I have had 
eighteen years in the industry. Tam not saying I ‘em an expert 
but I do think I know the value of television sets as well as most 
people in the business” (J.A. 10). The fact that the television 
had been on display for ten months would not reduce its value 
since the model was still current and the price is not reduced 
until the set is declared obsolete (J.A. 10,11). The television 
set in question is a specialty item, it is known as “Safari” Phil- 
eo and it is not produced according to the normal year-to-year 
models (J-A. 11). It is not defined as a sixty or sixty-one 
model, there is no year designation on the set (J.A. 11). On the 
day the set was stolen it was operating and it was also operated 
in court on the day of the trial (J-A. 17). The retail price of 
this set is $250.00 (J-A. 16). 

At the conclusion of the direct and cross examination by 
counsel, the court asked the witness to give the market price of 
the set based on his experience with the company. The witness 
replied $183.65. The court further inquired if this were not- 
withstanding the faet that it had been used and exhibited (J-A. 
18). The witness answered that this was correct (J:A. 18). 
The defense attorney was permitted to cress examine the wit- 
ness regarding this testimony (J.A. 19). we 

The defense called one witness, Charles H. Fleischer. He 
was qualified as an expert by the defense and testified in his 
opinion the television set was valued at between eighty-five 
and ninety dollars (J.A. 23). On cross examination, hewever, 
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‘Mr. Fleischer testified that he could not give an opinion of the 
open market value of the set since he was accustomed to ap- 
praising at forced sales (J.A. 23). 

At the conclusion of all the evidence, the appellant renewed 
his motion for a directed verdict on the grounds that no com- 
petent evidence had been admitted regarding the value of the 
television-set in question. The judge denied the motion (J.A. 
24). The jury was then properly charged and shortly there- 
after returned a verdict of guilty as charged (J.A. 24, 32). 

STATUTES INVOLVED 
Title 22, District of Columbia, Code, Section 2201 provides: 
Grand larceny. Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 
Title 22, District of Columbia Code, Section 2202 provides: 


Petit larceny—Order of restitution. Whoever shall 
feloniously take and carry away any property of value 
of less than $100, including things savoring of the realty, 
shall be fined not more than $200 or be imprisoned for 
not more than one year, or both. And in all convic- 
tions for larceny, either grand or petit, the trial justice 
may, in his sound discretion, order restitution to be 
made of the value of the money or property shown to 
have been stolen by the defendant and made way with 
or otherwise disposed of and not recovered. 
SUMMARY OF ARGUMENT 
_ The court did not abuse its discretion in permitting Mr. 
Feegan to testify as to the value of the television set in qués- 
tion. The question of qualification of a witness to testify as 
an expert rests in the trial court’s sound discretion and the 
exercise thereof will not be lightly disturbed on appeal. As to 
the value of this specialty item, there is probably no one in the 
District of Columbia who is better equipped to state the value 
than the Government witness, Feegan. 
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’ “However, it is not.mandatory that the.Government witness 
be an expert to state the value of the television set in question. 
The trial judge in his discretion may permit the opinion or 
conclusions of lay witnesses based on his personal observation. 
The objection on the grounds of lack of knowledge goes to the 
weight of the evidence and not to the admissibility. 

There was an abundance of evidence for the jury to find that 
the value of the television set was in excess of one hundred 
dollars. It was apparent from the witness’ testimony that in 
giving the value of the television set he took into consideration 
his personal knowledge of the appliance industry, his active 
connection with the business and his position in the business. 
The trial judge ruled correctly in denying appellant’s motion 
for a directed verdict. 


ARGUMENT 


I. The trial court did not abuse its discretion in admitting the 
testimony of a Government witness concerning the value 
_ of property in question ; 


- ‘The court did not abuse its discretion in permitting Mr. Fee- 
gan to testify as to the value of the television set, over objection 
of defense counsel, on the grounds that he was not qualified as 
an expert. Immediately following the objection of defense 
counsel, the court inquired into the witness’s qualifications. 
The court asked the witness, what is your position with the 
company and do you know the value of properties; after hear- 
ing witness's reply, he overruled the objection of defense coun- 
sel. The court had already heard that the witness had worked 
in the electrical appliance industry for 18 years and had man- 
aged the Philco Showroom for two years. The question of 
qualification of witnesses to testify as an expert rests largely in 
the: trial court’s sound discretion and the exercise thereof will 
not be lightly disturbed on appeal; a clear showing of abuse of 
discretion being required. Formhalsy. U nited States; 278-F. 2d 
43 (9th Cir.) ; Troutman v. United States, 100 F. 2d 628 (10th 
Cir:); Bradley v. District of Columbia, 20 App. D.C.. 169; 
Freundlich v. United States, 95. F.2d 376. (2d Cir:). In an 
opinion rendered by: this Court in the case of Vincent'E. Jen- 
king vi United States, 307 F. 2d 637, 643, —— U.S. -App. DC: 


oO 

—,, the court stated, concerning-expert testimony, “If expe- 
rience or training enables a proffered expert witness to form an 
opinion which would aid the jury, in the absence of some coun- 
tervailing consideration, his testimony will be received:” More- 
over, at the end of the direct. and cross examination of the Gov- 
ermment witness; .Feegan, the court again inquired. of him to 
determine if he was:qualified to state the value of the set in 
question. The court asked him, among other questions, to give 
the market value of the set in question as of March, 1962, based 
on his experience with the company. He further inquired if 
this was the value notwithstanding the. fact that it had been 
exhibited. The range of such examination and the question of 
the admissibility of such testimony, is addressed to the sound 
discretion of the court. Freundlich v. United States, supra; 
Troutman v. United States, supra; Inland & Seaboard Coast- 
ing Co. v. Tolson, 139 U.S. 559. 

It is the Government’s position that there is probably no one 
who is better equipped in the District of Columbia to state the 
value of the television set in question than Feegan. It should 
be remembered that this is not the usual type of television set. 
It is a small portable set, especially made by Philco, it is known 
as a “Safari” and a new model is not placed on the market each 
year as in the other types of television sets. It is a specialty 
item in which the average consumer is not interested. We sub- 
mit the value of such a specialty item is peculiarly in the knowl- 
edge of # representative of Philco Corporation, in this case, the 
Government witness, Feegan. A person who has been a mer= 
chant for a number of years and who has some knowledge of the 
value of goods is competent on a trial for larceny to give his 
opinion of the value of the goods stolen. Echols v. State (Sup. 
Ct. of Ala.) 141 Ala. 700, 41 So. 298. 

Mr. Feegan, in answer to the question, “Do you have expert 
knowledge in the appraising of television sets?” replied, “I have 
had 18 years experience in the industry. I.am not saying I am 
an expert, but I do think I know the value of television sets as 
well as most people in the business. It is appellant’s position 
that this testimony excludes the witness from being an expert. 
The Government suggests that this sentence, to the contrary, 
shows that the witness is qualified as an expert. He states that 
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he: knows the value of television sets as*welt as :maost-snyone 
in-the-business; only an'expert could make such’ & statement. 
In-any case; where a witness disclaims being an’expart, it-is net 
conchisive on the court in the determination of the ‘question. 
United States v. Freundlich, supra; People ¥. Miller, 114 Gol. 
293,:209 P. 742. Obviously, the court considered his testimony. 
adrniasible since it overruled all defense counsel objections to 
strike his testimony. - ws - eves 
“ This not necessary that the Government witness be an expert 
when he states the value of the television set, although it-is our 
position that he most certainly isan expert. The overwhelming 
weight of authority its the trial judge in his discretion to 
admit opinions or conclusions of lay witnesses based on personal 
observation, and it is rarely found to be reversible error ta 
admit such testimony. See United States v. Trenton Pottery 
Company, 273 USS. 392, 407; United States v. Petrone, 185 F. 
24 334 (2nd Cir.), cert. denied, 340 US. 391; United States v. 
Fried, 149 F. 2d 1011 (2nd Cir.), cert. denied, 326 U.S. 756; 
Yimburg v. United States, 142 F. 2d 132 (1st Cir.). 

There is no rule of law defining how much a witness shall 
know concerning property before he may be permitted to give 
an opinion of its value, but all that is required, is that he have 
some acquaintance with it sufficient to form an estimate of its 
value and it is for the court to determine how. much weight to 
attach to his estimate. Wells Fargo Bank & Union Trust Ca. 
v. United States, 115 F. Supp. 659, affirmed 225 F. 2d 298, cert. 
denied, 350 U.S. 947. 

‘An objection as in this case on the grounds of lack of knowl- 
edge, would seem to ga ta the weight of the evidence, rather 
than the admissibility, since it is well settled that the question 
of admissibility of testimony is addressed to the sound discre- 
tion of the trial court. See Rudin v. United States, 254 FP. 2d 
45, 50, cert. denied, 357 US. 930; see also. United States v. 
Fischer, 245 Fed. 477. 
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IL. The jury properly could have found beyond 2 reasonable 
doubt that the value of the television set in question was 
$100 or upward 


There is an abundance of evidence upon which the jury could 
find, and evidently did find, that the value of the television was 
in excess of $100. Ondirect examination, Mr. Feegan was asked 
by the court if he knew the wholesale value of the television 
set without looking at the price list. He replied, “as it stands, 
$183.84.” Shortly thereafter, he was asked what the factory 
cost of the item was and he stated $168.40 (J.A. 8). On cross 
examination he stated that if this particular model would go 
out of circulation and be no longer current, its value then would 
be reduced to about $145 (J.A. 11). He was again asked on 
cross examination what the value of the television set was and 
he stated $183 and some cents. On redirect, the witness stated 
that the retail price of the set was $250.00 (J.A. 16). 

Finally, the court at the conclusion of the direct and cross 
examination asked the witness, “Based on your experience with 
the company, what is your opinion as to the value of this set 
in the market place as of March, 1962. The witness replied, 
$183.65. The court further inquired, if this were so, even though 
the set had been used and exhibited. This was also answered in 
the affirmative. The court continued and asked if he hadn’t 
said when a set is exhibited they-mark it down 10% and the 
witness answered, that is true only when the set is taken out of 
the line but the set is still current, we do not change this set 
from year to year as we do other models. 

Obviously, from this abundance of testimony as to the price 
of the television set in question the jury had sufficient evidence 
before it to find the value of the set to be in excess of $100. 

Appellant, however, argues that the only testimony before 
the court was given by a witness who based market value on a 
price list. This argument however, overlooks the fact that on 
two separate occasions the court asked the witness if he knew 
the value of the set independent of the price list. First, the 
court asked, are you able to state the value of the set without 
looking at the price list (J.A. 8), and, secondly, he was asked, 
based on your experience with the company, what is your 
opinion as to the value of this set in the market place as of 
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stated, independent of any: 
set was $250.00. The 


have been stated, they are 

and weighed by the jury in connection with all other evidence 
en the subject. The testimony is admissible and its weight is 
for the jury to determine. Baltimore American Insurance Co. 
of New York v. Pecos Mercantile Co., 122 F. 2d 143 (1942) 
(10th Cir.) ; Caten v. Salt City Movers and Storage Co. Inc., 
149 F. 2d 428 (2nd Cir-). Appellant’s argument here is one 
properly directed to the weight to be given to Mr. Feegan’s 
testimony and, therefore, inappropriate before a non-fact find- 
ing tribunal. 


Moreover, the jury, as reasonable, experienced laymen, could 
have concluded the felony value of the set by virtue of their 
own observation and the testimony describing it. They were 
so instructed in essence (J.A. 26). 


CONCLUSION 


Wherefore, it is submitted the judgment of the District Court 
be affirmed. 
Davip C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Wim ©, Pryor, 
Rosert.D. Devin, 
Assistant United, States Attorneys. 
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